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Turning Stone Resort

Location: Turning Stone Resort, 5218 Patrick Road, Verona, NY, 13478
http://www.turningstone.com/

Tentative Schedule:

Thursday, 3 April 2014:

3:00 - 5:00 p.m.: Hospitality Suite (3" Floor VIP Room)
4:00 — 5:15 p.m.: Cocktail Reception (Cypress Room)
5:15 - 5:30 p.m.: Welcome and Introductory Remarks

Richard Erlanger, President, AHI

5:30-6:30 : Past, Present, and Future of the AHI,
Robert Paquette, Co-Founder and Charter Fellow, AHI
6:30 — 7:30 p.m.: Banquet (Cypress Room)

7:30 — 8:30 p.m.: Keynote Address

Seventh Annual Carl B. Menges Lecture

Keynote Address, Dr. Michael D. Swaine, Senior Associate, Carnegie Endowment for

International Peace

9:30 p.m.: Hospitality Suite (3 Floor VIP Room)

Friday, 4, April 2014:

7:30 — 8: 45 a.m.: Continental Breakfast (Cypress Room)
8:45-10:30 a.m.--Session I: “War before Western Civilization”
8:45 — 10:00 a.m.: Panel Discussion (Cypress Room)

10:00- 10:30 a.m.: Questions from audience

10:30 — 11:00 a.m. Break

11:00 a.m.-12:45 p.m. Session II: “The West and the Near East — Past and Present”
11:00 — 12:15 p.m.: Panel Discussion (Cypress Room)

12:15 - 12:45 p.m.: Questions from audience

12:45 — 1:45 p.m.: Lunch (Cypress Foyer)

1:45 —3:30 p.m.: Free time )

2:00-4:00 Meeting of AHI Board of Directors (Cedar Room)

3:30--4:00 p.m.: Refreshments (Cypress Room)

4:00 -5:45 p.m.--Session III: “The West and the Far East — Past and Present”
4:00 — 5:15 p.m.: Panel Discussion (Cypress Room)

5:15 - 5:45 p.m.: Questions from audience
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6:10 p.m.: Conferees gather at Front Desk for bus transport to AHI

6:30-7:00 p.m.: Reception at AHI

7:00 — 9:30 p.m: Directors’ Dinner at the headquarters of the AHI in Clinton, NY
9,30 p.m.: Return by bus to Turning Stone

9:30p.m. — midnight: Hospitality Suite (3rd Floor VIP Room)

Saturday, 5 April 2014:

7:30 — 8: 30 a.m.: Continental Breakfast (Cypress Room)
8:45-10:30 a.m. Session IV: “The West, Women, and War”
8:45 —10:00 a.m.: Panel Discussion (Cypress Room)

10:00- 10:30 a.m.: Questions from audience

10:30 — 11:00 a.m.: Break (Refreshments)

11:00-12:45 p.m. Session V: “Technology, Ethics, and War”
11:00 — 12:15 p.m.: Panel Discussion (Cypress Room)

12:15- 12:45 p.m.: Questions from participating students

12:45 — 1:45 p.m.: Lunch (Event Center Atrium)

1:45—-3:30 p.m.: free time

3:30-:4:00 p.m. Refreshments (Cypress Room)

4:00 p.m.-5:45 p.m. Session VI: “War after Western Civilization”
3:00 — 4:15 p.m.: Panel Discussion (Cypress Room)

4:15 - 4:45 p.m.: Questions from audience

6:15 p.m. — Conference concludes with Barbecue Buffet

7:30 — midnight: Hospitality Suite (3 Floor VIP Room)

Sunday, 6 April 2014:
Breakfast and departure at your convenience.

List of Participants

Keynote:

Michael D. Swaine, Senior Associate at the Carnegie Endowment for International Peace
Conferees:

1. Alfred Kelly, Edgar B. Graves Professor of History, Hamilton College

2. David Frisk, Theodore J. Eismeier Fellow, Alexander Hamilton Institute

3. Lauren Hall, Assistant Professor of Political Science, Rochester Institute of
Technology
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4. Paul Gottfried Professor of Humanities and Raffensperger Chair Emeritus,
Elizabethtown College
5. Mackubin Owens, Professor, National Security Affairs, U. S. Naval War College

6. Edward Barrett, Director of Strategy and Research Stockdale Center for Ethical
Leadership, U.S. Naval Academy

7. Matthew Zeller, Adjunct Fellow, American Security Project

8. Eric Hannis, Senior Fellow in Defense Studies, American Foreign Policy Council

9. Chris Hill (discussion leader), Resident Fellow, Alexander Hamilton Institute

10. Alex Crowther, Adjunct Research Professor, Strategic Studies Institute

11. Doug Macdonald, Associate Professor of Political Science, Colgate University

12. John Kelsay, Distinguished Research Professor, Florida State University

13. Miri Eisin, Security Studies, Haifa University

14. Mary Habeck, Associatet Professor of Strategic Studies, Johns Hopkins University

15. Joseph Capizzi, Associate Professor of Moral Theology, Catholic University






Session 1: War Before Western Civilization

War Before Civilization: The Myth of the Peaceful Savage. Lawrence H. Keeley, Oxford
University Press, New York, 1996.

“What Our Primate Relatives Say About War.” Dominic Johnson, Bradley Thayer, The
National Interest, January 29, 2013

“The Elements of Augustine’s Just War Theory.” John Langan, The Journal of Religious
Ethics, Vol 12, No.1 (Spring 1984).

Violence and Social Orders. Douglass C. North, John Joseph Wallis, Barry R. Weingast,
Cambridge University Press, 2009.

Session 2: The West and the Near East — Past and Present

“Politics, Ethics and War in Premodern Islam.” John Kelsay, Arguing the Just War in
Islam, Harvard University Press, 2009.

“Why Is There so Much Conflict in the Middle East?” Mirjam E. Serli, Nils Petter
Gleditsch and Havard Strand, The Journal of Conflict Resolution, Vol. 49, No. 1 (Feb.,
2005).

“Primitivization of War and Prospects for Peace.” Mehar Omar Khan, Small Wars
Journal, September 14, 2012.

“Tehran's Take: Understanding Iran's U.S. Policy.” Mohsen M. Milani, Foreign Affairs,
Vol. 88, No. 4 (July/August 2009).

“Just War and Extraterritoriality: The Popular Geopolitics of the United States' War on
Iraq as Reflected in Newspapers of the Arab World.” Ghazi-Walid Falah, Colin Flint and
Virginie Mamadouh, Annals of the Association of American Geographers

Vol. 96, No. 1 (Mar., 2006)

Session 3: The West and the Far East — Past and Present

“Just War: Chinese and Western Perspectives.” Edmund Ryden, S.J.,
http://www.crvp.org/book/Series03/I1I-17/chapter_xiii.htm

“China’s Assertive Behavior—Part One: On “Core Interests.” Michael Swaine
China Leadership Monitor » 2011 no. 34 » foreign policy.

“Regime Insecurity and International Cooperation: Explaining China's Compromises in
Territorial Disputes.” M. Taylor Fravel, International Security, Vol. 30, No. 2 (Fall,
2005).



“A Salutation To Arms: Asia’s Military Buildup, Its Reasons, and Its Implications.” Felix
Chang, Foreign Policy Research Institute E-Notes, September 2013.

“What We’ve Learned from China’s Air Defense Zone (so Far)” Robert Haddick,
Commentary and Analysis, warontherocks.com, December 9, 2013.

Session 4 — The West, Women and War

“Integrating Women into the Infantry,” Adam Nojack, Military Review, November-
December 2002.

“Get Over It! We Are Not All Created Equal.” Katie Petronio, Marine Corps Gazette,
July 2012.

“Let Women Fight.” Megan MacKenzie, Foreign Affairs, November-December 2012.
“Why Can’t Anything Be Done? Measuring Physical Readiness of Women for Military

Occupations.” William Granger. Paper Presented at the 2011 International Biennial
Conference of the Inter-University Seminar on Armed Forces and Society.

Session 5 - Technology, Ethics and War

“Enhanced Warfighters: Risk, Ethics and Policy.” Patrick Lin, Maxwell Mehlman, Kieth
Abney. Report prepared for The Greenwall Foundation, January 2013.

“Compromised by Design? Securing the Defense Electronics Supply Chain.” John
Villasensor. Brookings Center for Technology Innovation, Center for 215 Century
Security and Intelligence, November 2013.

“Nuclear Blindness: AN Overview of the Biological Weapons Programs of the Former
Soviet Union and Iraq.” Christopher Davis, Emerging Infectious Diseases, Vol. 5, No. 4,
July-August 1999.

“War and Technology.” Alex Roland, Foreign Policy Research Institute, Footnotes, Vol.
14, No. 2. February 2009.

“Stuxnet’s Secret Twin.” Ralph Langer, Foreign Policy, November 21, 2013.

Session 6 — War After Western Civilization

“The Evolution of Law of War.” Sheng Hongsheng, Chinese Journal of International
Politics, Vol. 1, 2006.

“The Wars of the 2156 Century.” Herfried Munkler, International Review of the Red
Cross, Vol. 85, No. 849. March, 2003.



“Conflict in the 21% Century: The Rise of Hybrid Wars.” Frank Hoffman, Potomac
Institute for Policy Studies, Arlington, VA, December 2007.



Session 1: War Before Western Civilization
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‘ ‘ ‘ il[n the early 1930s, with political
unrest in Europe and war on the hOI‘lZOH Albert Einstein wrote to Sigmund Freud asking:
“Why war?” Einstein sought an answer to a simple and fundamental question that has
been on the minds of scholars and practitioners throughout history. Freud’s response was
that war was the result of an impulse, a destructive instinct found in many humans.

For many students of conflict, little has changed in the eighty years since—whatever the
political or historical context, war seems to have something to do with human nature.
Indeed, this notion has deep and illustrious roots. Most explanations of the causes of war
are rooted in two philosophical camps. For followers of Swiss philosopher Jean-Jacques
Rousseau, war is a tragic result of misunderstandings and the negative influences of our



society. For English philosopher Thomas Hobbes, war is likewise tragic, but rooted in a
metaphysical spirit that causes people to endlessly attempt to dominate others. With the
end of the Cold War, there were high hopes that both of these pessimistic outlooks could
be consigned to history and the millennium would bring forth a radically different
world—a new world order. Yet, despite signs of many types of violence falling in
western societies (a point recently championed by Steven Pinker), war continues
unabated in the new century.

The 21st century does, however, promise new hope—at least in our ability to understand
it. Terrific advances in the life sciences equip us with novel tools and insights to help us
get to the bottom of Einstein’s question. While these insights draw on a range of
scientific disciplines including genetics, physiology, psychology and neuroscience, the
unifying framework to understand human nature as a whole is evolution. With a clearer
picture of where we came from, we may find a better understanding of who we are and
where we are going. As a primate, key to this objective is understanding human
evolutionary history and the behavior of our closest relatives. The results are surprising
and significant for Einstein’s query.

Primatologists who have studied our closest relative of all, chimpanzees, have depressing
news. Chimpanzee behavior is “bad.” They form coalitions to wage lethal violence
against rival groups, ambushing individuals of other groups to maim and kill them. Jane
Goodall, the foremost student of their behavior, wrote in her classic The Chimpanzees of
Gombe: “as a result of a unique combination of strong affiliative bonds between adult
males on the one hand and an unusually hostile and violently aggressive attitude toward
nongroup individuals on the other,” the chimpanzee “has clearly reached a stage where he
stands at the very threshold of human achievement in destruction, cruelty, and planned
intergroup conflict.” Other primatologists since have verified these conclusions, in
different locales and settings, with detailed descriptions of systematic and lethal inter-
group violence. Hobbes seems to have described chimpanzee behavior very accurately,
reinvigorating the question of how much it applies to humans as well.

The example of the bonobos (pygmy chimpanzees in central Africa) is often raised in
contrast to chimpanzee behavior, and by implication, an alternative perspective on human
behavior as well. Bonobos are seen as the “good” ape because they seem to be the
antithesis of the chimpanzee. Although not as well studied as chimpanzees, enough is
known about them to recognize that bonobos are different, including exhibiting less
aggression than chimpanzees. They still experience significant conflict, at least within
groups, but it is manifested and resolved in different ways. Indeed, sex appears to replace
war as their distinguishing characteristic. Their sexual activity, both heterosexual and
homosexual, appears to be used for stress reduction, conciliatory purposes and resource
competition. Given what seems to be a lifestyle straight out of San Francisco’s bohemian
Haight-Ashbury district, people could be forgiven for wishing humans were related to
bonobos, inferring that they prove Rousseau right rather than Hobbes, and that they serve
as a better model for humans than chimpanzees. '



However, there are three very important qualifications in drawing inferences from our
primate ancestry. First, the two species of chimpanzee are much more closely related to
one another than either is to us. Chimpanzees and bonobos separated perhaps 0.86—0.89
million years ago (mya) and perhaps as long ago as between 1.5-2.5 mya. By contrast,
we all shared a common ancestor long before, about 5—6 mya. This common ancestor is
likely to have been different from all of us—different from humans, chimps, and
bonobos. Understanding this phylogeny is important because it means there is little
reason to believe that bonobos are the best model of human behavior. Chimpanzees are
not a perfect model either, but they are likely to be a better one because they share more
social and ecological similarities with humans than bonobos do.

This leads us to the second qualification. A key reason why humans, bonobos and
chimpanzees differ at all is the environment in which they evolved, and that
environment’s selective pressures shaping the evolution of their social behavior. Here
again, bonobos are the odd man out. Humans and chimpanzees have occupied diverse
habitats across a very large range in the last several million years, stretching across the
breadth of Africa and often comprising of patchy food resources that give rise to
competition. In contrast, the ecology of the bonobos has been very different. Confined to
a range below the Congo river in central Africa, bonobos occupied a more stable and
benign habitat with dense, lowland forest and more evenly distributed and high-quality
foliage, and the absence of competition from gorillas, all of which reduced between-
species and within-species competition, especially among males. Accordingly, ecology
makes bonobos a less representative model than chimpanzees for understanding human
behavior.

Third, human behavior must be understood as a consequence of evolutionary history both
long before and long after any common ancestor with primates. Let’s consider those
older roots first. Humans share many traits that are common not just to primates, but to
all mammals and even all vertebrates extending tens or hundreds of million of years into
the past. For example, evolutionary older parts of the human brain elicit responses such
as fear, aggression and the fight or flight response, which are shared among all mammals.
Forget chimps or bonobos—much of human behavior can be understood as mammal-
typical. But by the same logic many human traits are primate- or great ape-typical as
well, making gorilla and orangutan behavior also important contexts for a full
understanding of human behavior.

Now let us consider human evolution since our great ape common ancestor. Although, as
argued above, much of human behavior carries the baggage of our distant evolutionary
heritage, it has been fine tuned as the result of adaptations to the unique physical and
social environment in which we—our species—evolved over the last 2 million years or
so. Over and above whatever chimps or bonobos do, therefore, humans display
adaptations to deal with problems that were uniquely ours. While there are many things
unique to humans, perhaps the most significant has been collective action in large groups
of non-kin, and defense and offense against rival groups. Inter-group conflict may be
important among chimpanzees, but Homo sapiens turned it into an art. Although the
details remain highly controversial, a series of new studies in archaeology and



anthropology have debunked Rousseau’s myth of the peaceful savage. Death rates (as the
percentage of adult males killed in intergroup conflict) among indigenous and prehistoric
societies make the wars of the 20® century seem like skirmishes. Although humans were
not always at war, human societies were always organized around its ever-present threat.

A sensitivity to human evolution and the behavior of chimpanzees and bonobos forces
students of modern students of conflict to face two hard truths. First, we evolved in
conditions of resource competition where fear of others, aggression and violence offered
adaptive solutions to protect and provide for ourselves and our kin. We therefore need to
amend Clausewitz. Humans do indeed wage war for political purposes, but long before
war for raison d’etat there was war for resources. International politics is therefore not
the root of war but merely an example of it—the continuation of seeking access to
valuable resources by other means. Accordingly, when we consider “Why war?,” we
have an answer: war is one of Mother Nature’s solutions to compete successfully for
resources.

Second, the human traits of egoism, dominance, and in-group/out-group bias are at least
partly adaptations to the ecological conditions prevalent in Auman evolution. It is not
assumed that we simply inherited these wholesale from a common ancestor, or the
common ancestor we share with the chimpanzee. Clearly, we have undergone many
physiological and behavioral changes since then and ecology has been as or more
important. But although humans and chimpanzees appear to have travelled much of the
road to war together, we have gone far further. The particular socioecological setting in
which humans evolved meant that aggression and war were significant behavioral
adaptations. These same settings led to remarkable levels of cooperation as well, but note
that this cooperation is selectively directed towards in-group members, the better to avoid
exploitation by rival groups and organize for war. These adaptations, lamentably, remain
with us today and influence our behavior, politics and society.

The true source of the tragedy of the human condition is that we evolved in conditions of
intense resource competition. Like Russell Crowe organizing the outnumbered
combatants in Gladiator, natural selection favored individuals who cooperated to avoid
being killed—and, if necessary, to kill. Regrettably, Einstein's concise question, “Why
war?”, is answered by nature equally succinctly: because we are human.

Dominic Johnson is Professor in the Department of Politics and International Relations,
University of Oxford. Bradley A. Thayer is Professor and Head of the Department of
Political Science, Utah State University.
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THE ELEMENTS OF ST. AUGUSTINE’S
JUST WAR THEORY

John Langan, S.J.

ABSTRACT

St. Augustine’s just war theory involves eight principal elements: a) a puni-
tive conception of war, b) assessment of the evil of war in terms of the moral
evil of attitudes and desires, ¢) a search for authorization for the use of vio-
lence, d) a dualistic epistemology which gives priority to spiritual goods, €) in-
terpretation of evangelical norms in terms of inner attitudes, f) passive attitude
to authority and social change, g) use of Biblical texts to legitimate participa-
tion in war, and 4) an analogical conception of peace. It does not include non-
combatant immunity or conscientious objection. A contemporary assessment
of the elements is offered.

Christian thought about justifying reasons for war and limits on the con-
duct of war can be described either as a presentation of just war theory or
as an integral part of just war tradition. A special part of the interest of just
war theory is that it is built on a long and rich historical development, just
as a special part of the interest of the just war tradition is that it is the history
of what is still a very important instrument for dealing with some of the most
difficult problems that we confront as human beings and as members of a
free political community. Both the tradition and the theory have been iden-
tified over time as the Christian approach to the problem of violence, and
in a very rough way this is true.

But such a claim should not be taken in any exclusive sense. For there is
a long and important tradition of Christian pacifism both as a theological
position and as a form of Christian witness in a world full of the sorrows
and crimes so often found in war. On the other hand, there have been epi-
sodes of violence for which a special religious blessing has been sought or
given. There has also been a recurrent interweaving of religious and military
values in ways which often exceed without repudiating the rather austere lim-
its of just war theorizing on the use of violence. The Christian tradition, if
we conceive it in historical rather than normative terms, includes crusaders
and conquistadors, kings and knights, rebels and sheriffs. Even in the case
of Roman Catholicism, the church which has had the longest and closest of-
ficial identification with just war doctrine, it would be a mistake to equate
the church’s teaching and experience simply with this doctrine or approach.

19
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20  The Journal of Religious Ethics

Recent developments in American Catholicism from the time of Dorothy Day
onwards should make this clear. On the other hand, a just war approach to
the problem of violence is not confined to Christian believers. The approach
has roots in the teachings of Cicero and in the legal and moral theory of natu-
ral law and Greek philosophy. It continues to flower in the contemporary work
of Michael Walzer. We are then confronted with a wealth of material in just
war tradition and theory. This wealth can be a resource for reflection or a
cause of embarrassment, for it makes it very difficult to identify any particu-
lar formulation as simply zhe just war theory and it means that any presenta-
tion of or appeal to the just war tradition will have to be highly selective.
The task of the present paper is to take one of the crucial figures in the de-
velopment. of the just war tradition, to present the elements of his position
as constituting the bases of just war theory, and to suggest some possibilities
for the use of these elements in current just war debates.

1. RELIGIOUS AUTHORIZATION OF WAR

Around the year 400 Augustine published a polemical work Against Faus-
tus, a proponent of Manicheanism who figures in Book V of the Confes-
sions. A central theme of the work is the continuity and compatibility of the
Old and New Testaments, a point which the Manicheans had denied in set-
ting up their fundamental opposition between the defective and inferior deity
of the Hebrew Bible who is the creator of matter and evil and the perfectly
good Father of Jesus. This polemical concern leads Augustine to defend Moses
for the spoliation of the Egyptians and the wars of the Israelites. The general
strategy which he adopts has considerable affinity with divine command eth-
ics and with Aquinas’s treatment of divinely authorized exceptions to the
precepts of natural law. He says (Milhaven, 1968: 161):

According to the eternal law, which requires the preservation of natural order,
and forbids the transgression of it, some actions have an indifferent character,
so that men are blamed for presumption if they do them without being called
upon, while they are deservedly praised for them when required. The act, the
agent, and the authority for the action are all of great importance in the order
of nature.

The translation here is a bit misleading, since we are not dealing with a
class of indifferent actions, which a moral agent is free to perform or not
without making himself or herself liable to moral criticism or blame, but
rather with actions which are prima facie wrong, at least to the extent that
there is some burden of justification to be carried by the person who would
perform them. In fact, the example that Augustine offers emphasizes this
point since it is the sacrifice of Isaac by Abraham, an action that, without

This content downloaded from 150.209.85.24 on Wed, 11 Dec 2013 09:07:52 AM
All use subject to JSTOR Terms and Conditions




The Elements of St. Augustine’s Just War Theory 21

divine authorization, would universally be held to be wrong. As Augustine
observes (1887:300), “For Abraham to sacrifice his son of his own accord
is shocking madness. His doing so at the command of God proves him faith-
ful and submissive.” The example also indicates that the three key elements,
“the act, the agent, and the authority for the action,” are not adequately dis-
tinct. It is the divine authorization that makes the action or attempted or
contemplated action praiseworthy rather than indifferent or in need of justi-
fication and that makes Abraham “faithful and submissive” (fidelis et de-
votus). Actually one is a bit surprised to see Augustine hanging so much on
the divine authorization in this case. No matter what one’s theological views,
there must be very few theologians or ecclesiastics today who would point
to God’s demand for the sacrifice of Isaac as a perspicuous manifestation
of the moral character of the deity. The appeal to this case does, however,
have a certain ad hominem value, since Augustine affirms that Faustus is not
willing to raise moral objections to the sacrifice of Isaac as he did to the de-
spoiling of the Egyptians. With regard to the latter case, Augustine urges
(1887:300), “Your feeling of disapproval for the mere human action should
be restrained by a regard for the divine sanction (auctoritas).”

When he actually gets to considering the question of war, Augustine points
to the divine authorization for the wars of Moses and says of Moses that
“in wars carried on by divine command, he showed not ferocity but obedi-
ence” (Augustine, 1887:301). The difference here is not a matter of altering
the way in which Moses conducts wars, or the limits that he observes in the
use of violence, but a difference in motivation and justification. Augustine’s
views here are connected with his remarkable position on what constitutes
the evil of war. He asks:

What is the evil in War? Is it the death of some who will soon die in any case,
that others may live in peaceful subjection? This is mere cowardly dislike, not
any religious feeling. The real evils in war are love of violence (nocendi cupidi-
tas), revengeful cruelty (ulciscendi crudelitas), fierce and implacable enmity, wild
resistance, and the lust of power (/ibido dominandi) and such like. (Augustine,
887:301)

For a modern reader, the language here prefigures the famous description
of the state of nature as a state of war given by Thomas Hobbes in the cele-
brated Chapter 13 of Leviathan. Both Hobbes and Augustine would agree
that such a conditionis menacing and unattractive to reasonable human be-
ings. Hobbesian egotists who are living in such a situation without moral
constraints will see it as a threat to their self-preservation and will, if they
are reasonable, agree on articles of peace. This move rests on a clear agree-
ment about the importance of earthly values. Thus Hobbes writes (1947: 84):
“The passions that incline men to peace, are fear of death; desire of such
things as are necessary to commodious living; and a hope by their industry
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to obtain them.” But what Augustine finds repellent in the state of war is
its expression of human selfishness and of the disordered desires of human
beings. As Augustine observes (1887:303):

Thus, in all the things which appear shocking and terrible to human feebleness,
the real evil is the injustice: the rest is only the result of natural properties or
of moral demerit. This injustice is seen in every case where a man loves for
their own sake things which are desirable only as means to an end, and seeks
for the sake of something else things which ought to be loved for themselves.

A Hobbesian peace which left unchallenged the distorted values of people
who fail to “use things only for the end for which God appointed them, and
to enjoy God as the end of all” (Augustine, 1887:303) would not count as
a just or satisfactory peace for Augustine, even though it might prevent vari-
ous forms of violent behavior and resulting harm. In fact, the response that
Augustine proposes with regard to the evils of war is not to strike a rational
agreement but to punish them. He writes (1887:301): “It is generally to pun-
ish these things, when force is required to inflict the punishment, that, in obe-
dience to God or some lawful authority, good men undertake wars.” The
resort to violence that is inherent in war is undertaken, not as a means of
self-defense, but as a punitive effort initiated by lawful authority.

Augustine interprets war along lines inspired by the Old Testament as
both an element in religious pedagogy and an exercise of divine power and
judgment:

-When war is undertaken in obedience to God, who would rebuke, or humble,
or crush the pride of man, it must be allowed to be a righteous war; for even
the wars which arise from human passion cannot harm the eternal well-being
of God, nor even hurt His saints; for in the trial of their patience, and the chasten-
ing of their spirit, and in bearing fatherly correction, they are rather benefited
than injured. (Augustine, 1887:301)

This gives us an approach to the whole problem of war which sees it in pri-
marily spiritual and attitudinal terms rather than as a threat to human in-
terests and survival or as the doing of actions which are evil. It is this ap-
proach which lies behind Augustine’s astonishing remark (1887:303) about
Moses that “there would have been less harm in making war of his own ac-
cord, than in not doing it when God commanded him.” Augustine’s insis-
tence on the power and the mystery of God’s providence leads to a kind of
agnosticism about the value of what human beings do and suffer in the course
of war:

As the judgments of God and the movements of man’s will contain the hidden
reason why the same prosperous circumstances which some make a right use
of are the ruin of others, and the same afflictions under which some give way
are profitable to others, and since the whole mortal life of man upon earth is
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a trial, who can tell whether it may be good or bad in any particular case —in
time of peace, to reign or to serve, or to be at ease or to die—or in time of war,
to command or to fight, or to conquer or to be killed. (Augustine, 1887:303)

This level of agnosticism about human values and of abandonment to divine
providence takes the whole task of making moral decisions about war out
of the hands of individual moral agents in two ways. First, because it ques-
tions our ability to judge what is really for our good, it leaves us fundamen-
tally passive in the face of the workings of divine providence. Second, it turns
the question of determining the justice of war and the right use of violence
into a search for an appropriate authorization. Thus Augustine concludes
(1887:301):

A great deal depends on the causes for which men undertake wars, and on the
authority they have for doing so: for the natural order which seeks the peace
of mankind ordains that the monarch should have the power of undertaking
war if he thinks it advisable, and that the soldiers should perform their military
duties in behalf of the peace and safety of the community.

Authorization to take part in hostilities, even when this comes from “an un-
godly king” or involves an “unrighteous command” leaves the soldier inno-
cent “because his position makes obedience a duty” (Augustine, 1887:301).

It is sometimes observed that Augustine spiritualized the command to turn
the other cheek and not to resist aggression (Mt. 5.39). In one sense, this is
clearly true. As Augustine says quite openly in the present work (1887:301):
“What is here required is not a bodily action, but an inward disposition.” But
we would be mistaken if we took this spiritualization as a mere evacuation
of the demanding content of the Gospel or as a veil behind which Christians
would be free to assert themselves or to pursue their own selfish desires. Rather,
it is part of Augustine’s effort to seek our happiness in another life and an-
other kingdom. The Old Testament does not primarily provide us with a col-
lection of examples authorizing violence on religious grounds, although it
does do that. Rather, it serves as a stage in a progressive revelation of what
is truly good. Augustine writes (1887:302):

The patriarchs and prophets, then, have a kingdom in this world, to show that
these kingdoms, too, are given and taken away by God: the apostles and mar-
tyrs had no kingdom here, to show the superior desirableness of the kingdom
of heaven.

Not merely is the kingdom of God ultimately what we are to aspire to in our
desires and attitudes; but the authority of God is our ultimate guarantee of
the righteousness of what we do. So Augustine can affirm (1887:301) that
the man must “be blameless who carries on war on the authority of God,
of whom every one who serves him knows that He can never require what
is wrong.”
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II. THE ELEMENTS OF AUGUSTINE’S POSITION

As we reflect on the complex of ideas presented in this important work
of Augustine, we can discern some principal themes: @) a conception of war
as punitive rather than defensive, b) an assessment of the evil of war in terms
of the moral evil of certain attitudes and desires rather than in terms of dam-
age to premoral interests and values or in terms of actions wrong in them-
selves or by reason of their consequences, c) a search for appropriate autho-
rization, either divine or human, for the use of violence, d) a divided episte-
mological stance which includes certainty with regard to the superiority of
spiritual goods and uncertainty about the ultimate desirability of other events
and experiences and their connection with the higher spiritual goods, e) a
willingness to interpret evangelical norms in terms of inner attitudes. rather
than overt actions, f) an assumption of general social passivity and quies-
cence in the decisions and moral judgments of authority. To these, two other
important elements have to be added, one of which is already present in the
test we are analyzing from the Contra Faustum. This is g) the appeal to spe-
cific New Testament texts to legitimate military service and participation in
war. Thus Augustine here and elsewhere refers to Luke 3: 14, the words of
John the Baptist to the soldiers, and cites the favorable reference to the cen-
turion in Matthew 8. The final element to be brought in is #) Augustine’s
notion of peace, which does not figure in the text we have been examining.

We can see most of these elements at work in two important letters of
Augustine to Roman officials in Africa. These are Letter 138, written in 412
to the tribune Marcellinus, and Letter 189 to Boniface, the governor of Af-
rica, in 418. Marcellinus had reported a pagan arguing that Christian “preach-
ing and doctrine were not adaptable to the customs of the state,” and instanc-
ing the precepts about not returning evil for evil and about turning the other
cheek (Augustine, 1953:41). Augustine characterizes these precepts (1953:4)
as “not worked out by human arguments but written by divine authority.”
He interprets them not in merely negative and passive terms but along the
lines of Paul’s admonition in Romans 12.21 to overcome evil with good. The
patient bearing of evil without retaliation may produce a change of heart in
the evildoer. Augustine comments (1953:43-44):

Evil is overcome by good in the evil man, and the man is set free, not from
an exterior foreign evil, but from an interior, personal one, by which he is more
grievously and ruinously laid waste than he would be by the inhumanity of any
enemy from without. Therefore, he overcomes evil by good who suffers the loss
of temporal goods with patience, in order to show how far these goods are to
be despised for the sake of faith and justice.

Here we can see Augustine’s consistent affirmation of the primacy of spiri-
tual goods (element d above). The patient relinquishing of temporal goods
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has a pedagogical value, and it helps to liberate the other persons from con-
cern about such goods, which a struggle to protect one’s possession of such
goods would not do. Augustine, however, does not absolutize the value of
non-resistance. Its value is instrumental, and Augustine (1953: 44) treats it as
a tactic when he observes that “the right time for this to be done is when
it seems likely to benefit the one for whose sake it is done, in order to bring
about correction and a return to agreement.”

Augustine’s primary concern is with a conversion of mind and heart, and
his preference is for achieving this by the example of patience. But as the
term “correction” may indicate, there is also reliance on punitive methods.
Augustine puts it thus (1953:4): “We often have to act with a sort of kindly
harshness, when we are trying to make unwilling souls yield, because we have
to consider their welfare rather than their inclination.” The complex episte-
mological stance mentioned as element d above includes both the affirma-
tion of the priority of spiritual goods and a strong paternalistic tendency,
in which one is willing to take action overriding others’ conception of what
constitutes their good. Thus Augustine writes (1953:4):

He whose freedom to do wrong is taken away suffers a useful form of restraint,
since nothing is more unfortunate than the good fortune of sinners, who grow
bold by not being punished —a penalty in itself —and whose evil will is strength-
ened by the enemy within. ‘

Part of the attraction of the punitive model of war for Augustine is that it
contributes to the restoration of a moral order in which the various goods
are properly estimated and in which human passions are restrained. Thus it
is a sign of God’s mercy that “wars should be waged by the good, in order
to curb licentious passions by destroying those vices which should have been
rooted out and suppressed by the rightful government”(Augustine, 1953: 4).
It is, I would argue, crucial to our understanding of Augustine’s approach
to the just war that he is really interested in the preservation of a moral order
which is fundamentally a right internal order of dispositions and desires and
in which the question of whether action is violent or not is not fundamental.
The restoration of that order constitutes a sufficient justification for resort
to violence. In this sense, the problem that confronts Augustine in justifying
the use of violence is closer in its fundamental epistemological and ethical
character to the New Testament than it is to arguments for pacifism and against
coercion on the basis of a liberal permissiveness and agnosticism or to argu-
ments for justified violence on the basis of protecting the freedom and the
interests of the individual or the community, arguments which work with the
categories of modern political theory and moral philosophy and which ad-
dress a pluralistic audience which has been subject to strong sceptical and
relativistic influences.

The preservation of order and the avoidance of disordered interior states
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also figure as important themes in Letter 189 to Boniface in 418. After an
eloquent invocation of charity and a depiction of our progress to the prom-
ised kKingdom, Augustine (1955:26) tells Boniface: “Do not imagine that no
one can please God while he is engaged in military service.” Augustine is will-
ing to draw a parallel between the preservation of order through prayer and
through warfare: “Thus some fight for you against invisible enemies by prayer,
while you strive for them against visible barbarians by fighting” (Augustine,
1955:29). Augustine reminds Boniface that war is waged for the sake of peace
and that he is to wage war as a peacemaker. Violence is appropriate in deal-
ing with rebels who reject peace. War is “the result of necessity,” and there-
fore “let it be necessity, not choice, that kills your warring enemy” (Augus-
tine, 1955:26). Here we can see a recurring tendency in Augustine’s language
about the justified use of violence to make this less than a full object of re-
sponsible choice. This cuts two ways: on the one hand, it reminds us that
violence is justified in the Christian tradition as a lesser evil in a situation
of restricted choice among unattractive options; on the other hand it sug-
gests an alienated attitude to violent action which may ultimately lead to a
denial of one’s responsibility and freedom. We should, I suggest, connect this
with Augustine’s search for authorization for violence so that the action is
not fully the result of one’s own freedom. The presence of some of these prob-
lems about violence in Augustine’s thought from a very early period can be
attested if we look back at an early anti-Manichean dialogue of Augustine,
De libero arbitrio, of 388. Here Augustine considers the problem of self-
defense, but not so much in terms of a conflict of rights as in terms of the
internal dispositions one brings to actions in one’s own interest. Evodius,
Augustine’s friend and interlocutor in the dialogue, asks: “How am I to judge
that these men are free of passion who take up the sword in defense of things
that can be lost against their will?” (Augustine, 1967: 81). But he then offers
the reassuring observation that a law which is enacted for the protection of
people and which authorizes violence “cannot be charged with passion” (Au-
gustine, 1967:81). Augustine then concludes that “one can, therefore, with-
out passion, obey a law enacted for the protection of its citizens when it com-
mands that an enemy force be met by the same kind of force” (Augustine,
1967:82). He draws a similar conclusion for public servants in general, who
serve under an established order. But though the law leaves private persons
free to use violence in self-defense, Evodius argues that, since the law does
not compel them, they are wrong to use force to protect things “which can
be lost against their will and which, on this account ought not to be loved
at all” (Augustine, 1967: 82).

Actions to protect such things may be permitted by human laws, but are
to be punished by divine providence. Augustine here anticipates a point made
later by Aquinas (1966:31) to the effect that not all evils are appropriately
forbidden by human laws. The fact that a good can be taken from us involun-
tarily shows that it is an inferior good, for the defense of which violence is
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not justifiable. This rests in part on a standard Stoic contrast between what
is within our control and what is not and is a key move in what Sir Isaiah
Berlin (1969: 135) has referred to as “the retreat to the inner citadel.” The goods
within our control are the virtues and attributes of the soul (e.g., chastity),
which are among the spiritual goods which are more valuable in Augustine’s
system generally. A consequence of this move is a radical depreciation of the
right of self-defense, which Augustine expresses thus (1967: 82):

Whatever the slain attacker was going to snatch from us is something not en-
tirely within our power and, consequently, I fail to see how we can call it our
own. Accordingly, I certainly am not blaming the law which permits such as-
sailants to be slain, yet I can find no way to defend those who kill them.

This denial of legitimate self-defense for the protection of goods which can
be lost is the underlying reason for Augustine’s adoption of a punitive model
of war (element a above) in preference to a defensive model. Augustine here
is in the sharpest possible opposition to Hobbes’s conception of the right
of nature which he defines as:

the liberty each man hath, to use his own power, as he will himself, for the
preservation of his own nature; that is to say, of his own life; and consequently
of doing anything, which in his own judgment and reason, he shall conceive
to be the aptest means thereunto. (Hobbes, 1947:84)

This conception of a natural right of self-defense which is to be given the
widest scope in the state of war and which is inherent in the individual is
probably not held in all its amoral starkness by many today either among
political theorists or among ordinary citizens. But I hazard the guess that
most contemporary people, if forced to a choice between Hobbes and Au-
gustine on this point, would side with Hobbes.

III. PEACE

The texts we have been looking at come from different phases of Augus-
tine’s life, from soon after his conversion to well into his episcopal career,
and they represent different forms in his literary output: letters, polemical
treatise, dialogue. But I would argue that they form a set of ideas which show
a reasonable constancy and coherence in Augustine’s view of war and which
manifest interesting connections with larger themes in his theology and his
moral theory. Some of these connections and some idea of the place of peace
in relation to war can be seen if we look briefly at some passages from Book
XIX of Augustine’s most ambitious work, The City of God.

When he contemplates the unity of the Roman empire, Augustine laments
the wars that were necessary to produce this unity, the wars that arose from
the complexity and divisions of the empire, and the wars necessary to protect

This content downloaded from 150.209.85.24 on Wed, 11 Dec 2013 09:07:52 AM
All use subject to JSTOR Terms and Conditions




28 The Journal of Religious Ethics

this unity against external empires. Even if these wars are just, they are for
Augustine a cause for lamenting;

For it is the wrongdoing of the opposing party which compels the wise man
to wage just wars; and this wrongdoing, even though it gave rise to no war,
would still be matter of grief to man because it is man’s wrongdoing. Let every
one, then, who thinks with pain on all these great evils, so horrible, so ruthless,
acknowledge that this is misery and if any one either endures or thinks of them
without mental pain, this is a more miserable plight still, for he thinks himself
happy because he has lost human feeling. (Augustine, 1950:683)

Here we again encounter Augustine’s tendency to focus on inner attitudes
rather than on external harms as well as his predominantly negative attitudes
to war. War is an evil, but its fundamental status is instrumental. Augustine
argues a bit later (1950:687):

It is therefore with the desire for peace that wars are waged even by those who
take pleasure in exercising their warlike nature in command and battle. And
hence it is obvious that peace is the end sought for by war. For every man seeks
peace by waging war, but no man seeks war by making peace.

The priority of peace to war in the order of final causes or goals is a point
that had already been seen by Aristotle (1925: 1177b9~12). But Augustine sees
more explicitly the ways in which the type of peace is correlated with the so-
ciety that pursues it, e.g., a society of robbers, a family, a monarchy, just or
unjust. Peace is a natural goal, even if corrupted nature seeks an unjust peace
(Augustine, 1950:687-690).

But this claim has a double edge to it, for while it maintains that peace
is universally desired it partly undercuts the claim that all forms of peace
are good. Thus Augustine observes (1950: 695): “The families which do not
live by faith seek their peace in the earthly advantages of this life.” These
advantages are not closed or forbidden to people of faith, for Augustine ar-
gues (1950:695): -

Thus the things necessary for this mortal life are used by both kinds of men
and families alike, but each has its own peculiar and widely different aim in
using them. The earthly city, which does not live by faith seeks an earthly peace,
and the end it proposes, in the well-ordered concord of civic obedience and rule,
is the combination of men’s wills to attain the things which are helpful to this
life. The heavenly city, or rather the part of it which sojourns on earth and
lives by faith makes use of this peace only because it must, until this mortal
condition which necessitates it shall pass away.

The peace which we enjoy under the conditions of this life is, in Augustine’s
terms (1950: 707-08) “rather the solace of our misery than the positive enjoy-
ment of felicity.” Augustine then points to the final misery of those separated
from God and not belonging to the city of God as a state of war. In the pres-
ent order of things, both the justice or righteousness of which we are capable
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and the peace we can attain are flawed and imperfect. But in the final peace,
where we shall be freed from both sin and death, Augustine says (1950: 708),
“it will not be necessary that reason should rule vices which no longer exist
but God shall rule the man, and the soul shall rule the body, with a sweetness
and facility suitable to the felicity of a life which is done with bondage.” It
~ is this peace which Augustine regards as the supreme good, but it is a peace
which takes us beyond the circumstances of justice, the limited resources and
limited benevolence of our present earthly condition (Rawls, 1971: 126-130).
The peace of the earthly city is appropriate to the circumstances of justice
and to the need of a sinful and divided humanity to maintain a “common
agreement” about the “necessaries of life” (Augustine, 1950:696).

The common-element in all the various forms of peace that Augustine rec-
ognizes in nature, in the body, the soul, the individual, the society, and the
great cities, is the “tranquillity of order,” that order which “allots things, equal
and unequal, each to its own place” and which in the heavenly city is “the
perfectly ordered and harmonious enjoyment of God, and of one another
in God” (Augustine, 1950:690). We may feel tempted to visualize this ulti-
mate vision of peace on the lines, say, of Van Eyck’s Adoration of the Lamb.
But we should remember that it includes a very important punitive element.
The damned share in the final peace, since they are bound with each and
separated from the blessed by “the law of order” and since their continued
existence requires some minimal harmony with the natural order of things.
Augustine explains this (1950: 690): “There cannot be war without some kind
of peace, because war supposes the existence of some natures to wage it, and
these natures cannot exist without peace of one kind or another.” This posi-
tion has the attraction of making peace more fundamental than war, but of
broadening the concept so that it includes war. What is of more immediate
interest for us is that it shows the compatibility of a punitive conception of
war with his overall conception of peace.

This gives us the last essential element in Augustine’s thinking about war
that we mentioned earlier, namely, his conception of peace. This conception
is marked by a fundamental distinction between the ultimate peace of the
heavenly city, which has an absolute value but is not directly attainable, and
the partial, temporary, and imperfect peace available to sinful humanity. These
two forms of peace are analogically related, which is to say that they are alike
in some ways and different in others. For anyone who, like Augustine, ac-
cepts the absolute value of heavenly peace, a great deal will depend on whether
one stresses the similarities between the two forms of peace or the differences,
for instance whether one sees earthly peace as preparation for, prefigurement
of, and participation in heavenly peace or whether one sees it as marred by
egoism and disfigured by structures of oppression. Augustine himself, one
may safely say, puts more stress on the similarity between earthly peace and
heavenly peace and sees earthly peace as making an important instrumental
contribution to the well-being and progress of those called to heavenly peace.
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A great deal also depends on the gradations of similarity to the ultimate
peace one is prepared to recognize among the various forms of earthly peace
that may be available as alternatives. The morally significant differentiating
factor in various forms of earthly peace is justice, since the order which Au-
gustine sees as the fundamental element in peace is an order of justice which
assigns to each thing or person its due. A question that naturally occurs to
us as heirs and critics of the revolutionary impulse in modern societies is the
extent to which it is possible to fashion a new order of society, a new city,
that will be appreciably more just and hence closer to the order of heavenly
peace. Augustine himself was certainly aware of significant differences among
political regimes, but he tended to present these in terms of personal moral
differences and to accept even negative situations with equanimity. Thus in
Book IV of The City of God, after extolling the benefits of the rule of good
men who worship God rightly, he says (1950: 112): “But the dominion of bad
men is hurtful chiefly to themselves who rule, for they destroy their own souls
by greater license in wickedness, while those who are put under them in ser-
vice are not hurt except by their own iniquity. For to the just all the evils
imposed on them by unjust rulers are not the punishment of crime, but the
test of virtue.” It would be hard to imagine a line of thought which, while
affirming the existence and the extent of injustices in society, does more to
cut the nerve of revolutionary change. Augustine’s pastoral concern is not
to urge Christians to join in fashioning a more just order here with a corre-
spondingly better peace, except insofar as the republic to which they belong
rightly worships the true God and so possesses true virtues. (Augustine, 1950:
706). Rather, he wants to keep Christians moving on to the peace of the heav-
enly city and to prevent them from placing their felicity in this life. But the
peace of the heavenly city is attained not by a series of social experiments
and approximations, but by the eschatological events of death, resurrection,
and judgment. The possibility of different forms of order and of peace which
might differ in moral quality and which might then provide justification for
wars of revolutionary change and for violent movements aiming at a more
just society is not one that Augustine himself wishes to explore. To do so,
he would need to adopt a much broader conception of the range and moral
significance of political choices open to Christians and citizens than would
have seemed practicable to one contemplating the pressures of barbarian in-
vasion and the attractions of religious vocation. )

IV. CONSCIENTIOUS OBJECTION
AND NONCOMBATANT IMMUNITY

As the search for human and especially for divine authorization makes
clear, Augustine does not envisage the citizen as confronted with the neces-
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sity of judging the justice of actual or possible social systems, or of judging
the justice of particular wars undertaken by the rulers. The Christian, as, for
instance, the martyr, can be confronted with a demand to do what is clearly
evil, a demand which he or she must not obey; but this confrontation still
leaves the Christian passive in the face of authority. Herbert Deane has put
the matter thus in his valuable study of The Political and Social Ideas of St.
Augustine (1963: 149):

Even when we refuse to obey the orders of the temporal ruler because they
clearly conflict with God’s commands (e.g., his prohibition against the worship
of idols), we have no right to resist the state’s commands or to rebel against
the constituted authority. Our only recourse is to follow the example of the
holy martyrs, that is, to refuse to obey the ruler’s sacrilegious commands and
to accept quietly, without resistance, even joyously, whatever punishment he
may impose upon us for our failure to obey. Even death is to be accepted with-
out any effort to resist or subvert the political authority.

Augustine preaches a doctrine of passive obedience, which exceeds the re-
quirements of Hobbes for obedience to the sovereign, since it rules out the
right of self-defense. In the context of contemporary controversy, it is in-
teresting that Augustine himself in the Contra Faustum (1887:22.74) applies
the famous text about the tribute money (Mt 22.21) to providing support for
the military. When we look at Augustine’s views on the just war in the con-
text of his social and political thought as a whole, we find that the anthro-
pological, political, and moral bases necessary to sustain a doctrine of civil
disobedience and of selective conscientious objection are either absent or
inadequate.

Another element that we expect to find in just war theory that is not promi-
nent in Augustine is the doctrine of noncombatant immunity. In fact, Rich-
ard Hartigan has argued (1968:203) that “Augustine presented no clear-cut
argument for the protection of the innocent, especially for the civilian inno-
cent or noncombatant, in time of war.” Hartigan believes that this is not merely
a gap but is an absence that indicates an “inherent inconsistency” in Augus-
tine’s position. He points this out in the context of what I term the punitive
model of war (1968:202):

If there are innocents, as it is obvious there are, how can war be justly waged
against them, since in the case of soldiers, who are merely doing their duty,
and of noncombatants, who are not actively engaged in prosecuting the unjust
war, there has certainly been no volitional commitment to an injustice which
alone would qualify them as guilty and as such proper objects of retribution.

Hartigan offers two possible rationales for Augustine’s neglect of noncom-
batant immunity. One of these, that for Augustine it is better to suffer death,
a mere physical evil, than to be guilty of moral evil or vice is certainly right
in its claim about Augustine’s hierarchy of values. But while this may show
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that it is better for the victims to suffer death than to do morally evil things,
it does not show why the executioners can be justified in depriving the vic-
tims even of the lesser good of life. The other explanation is that Augustine’s
belief in the “extremely intimate relationship between individual and social
morality means that an unjust nation will not be characterized by the pres-
ence of a just citizenry” (Hartigan, 1968: 202). This claim unfortunately flies
in the face of Augustine’s general account of the coexistence and overlapping
of the city of God and the earthly city during the present order of things.
It has some interest in that it suggests a quite different way of dealing with
enemy populations, which may in some cases have many guilty noncombat-
ants who share in the benefits of and offer approval to a morally evil regime
(e.g., judges or party officials in Nazi Germany). The killing of guilty non-
combatants rather than interiorly innocent combatants fits with a concep-
tion of war that is punitive rather than defensive in nature.

I would like to offer two alternative explanations for Augustine’s neglect
of noncombatant immunity. The first comes from his argument with Faustus
over the wars of Moses. If one accepts Augustine’s belief in the divine autho-
rization for the initiation and conduct of the wars of Moses and Joshua, it
is very difficult to build in a notion of noncombatant immunity as an essen-
tial element in the carrying on of a just war. (See Deuteronomy 20.16; Joshua
6.17.) If the justice of God does not require sparing the lives of noncombat-
ants, why should Augustine be more stringent? Second, it is possible to see
Augustine’s concern to minimize the evils of war (which he clearly and em-
phatically denounces and laments) as finding expression in an ethics of vir-
tues rather than in an ethics of rules or principles (of which noncombatant
immunity would be one). Augustine’s repeated warnings against being moti-
vated by revenge and his desire that war not be based on human passion point
the way to a limitation of the horrors of war by focusing on the virtues and
attitudes of warriors. This does not eliminate the need for a rule of noncom-
batant immunity, but it is reasonable to think that care to develop a regard
for certain moral virtues and values among soldiers would contribute in an
important and perhaps decisive way to the preservation of many of the values
which the rules of jus in bello are designed to protect. Even in an ethics of
principles, care for the cultivation of military virtue can be seen to be par-
ticularly important when we consider the numerous ways in which combat
situations challenge the personal qualities of warriors. Still the gap remains,
and we should not be surprised to find that one of the important ways for-
ward from Augustine’s form of just war theory is to develop principles about
classes of people against whom violence should not be employed.

Reference to the elements of Augustine’s position may be helpful in giving
a very brief indication of Aquinas’s position. Aquinas’s main treatment of
war is found in Question 40 of the Secunda Secundae in the Summa Theo-
logiae, where it is one of a number of vices opposed to charity. In the first
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article, Aquinas lays down three conditions for a war to be just. They are
the authority of the sovereign; a just cause which involves culpa or fault in
the opposing side; and a right intention in those waging war, namely to pro-
mote good and avoid evil. In this first article, Augustine is quoted no less
than eight times. Of the elements of Augustine’s theory a, b, ¢, e, f; g and
h are all present in some measure. The second article, which deals with the
question of clerical participation in warfare, argues that fighting is incom-
patible with contemplation of divine things and “with the duties of a bishop
or a cleric” but that in a complex society fighting is an appropriate and nec-
essary function which ranks below contemplation but above business (Aquinas,
1972:87). Aquinas goes on to observe (1972:89) that fighting in a just war
is not a sin and that “physical wars should be considered by Christian people
as directed towards a divine spiritual good as their end.” In this second arti-
cle, Aquinas is moving to make closer connections between the activities of
our social world and the attainment of divine and spiritual goods and is also
developing a more differentiated and active concept of order in society than
we have seen in Augustine. Aquinas, in accordance with his general system-
atic position, modifies elements d and % in Augustine’s position. This can
also be seen in the fourth article of this question, on whether wars may be
fought on feast days. Here Aquinas speaks of our need to preserve the safety
of the state (salus reipublicae), which is of more worth than the bodily well-
being of the individual person, since by it “many more people are saved from
slaughter and numberless temporal and spiritual evils are prevented” (Aquinas,
1972:93).

V. CONTEMPORARY REFLECTIONS

What general conclusions of contemporary interest can we draw from this
overview of the major elements of Augustine’s just war theory? To what ex-
tent is the theory available for our use and enlightening for our choices? To
some extent, of course, this will depend on our general assessment of Augus-
tine’s theology. Here I can do no more than offer some suggestions bearing
on the eight basic elements that I have listed.

A. The punitive conception of war as the restoration of moral order rather
than the defense of vital national interest seems too broad and difficult to
apply, both because there are so many instances of moral disorder in the world
and because the forms of interior evil with which Augustine is preoccupied
cannot be satisfactorily detected or effectively corrected by the ordinary mea-
sures of military policy. These difficulties are much stronger when one ac-
cepts element b, the account of the evil of war primarily in terms of inte-
rior attitudes. The punitive conception of war can be proposed without the
general Augustinian framework, and also without denying the defensive con-
ception. In fact, there have been, in a number of public justifications of the
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British position in the Falklands dispute, strong signs of a punitive concep-
tion. After all, what is being defended in this case is peripheral to the sur-
vival of the national community that is making war. The focus is rather on
protecting and vindicating certain rules of international order and the rights
they affirm. It is also interesting to recall that the encyclical of John XXIII,
Pacem in terris, challenges the punitive conception of war, at least nuclear
war (1963: 30): “Therefore, in this age of ours, which prides itself on its atomic
power, it is irrational to think that war is a proper way to obtain justice for
violated rights.”

B. Augustine’s insistence on seeing the evil of war primarily in terms of
certain attitudes and desires rather than in terms of damage to premoral in-
terests and values is an expression of the concern of his ethical thought with
intention and virtue, but it is not a persuasive emphasis today. The special
concern aroused by modern weapons of mass destruction is over the vast in-
crease in the amount of harm that they can do to human societies, their mem-
bers, and their environment. There is also a particular concern over the im-
personal character of warfare carried on by advanced technological means
the use of which may be compatible with detached and even indifferent atti-
tudes on the part of the warrior-technicians who actually direct and use the
weapons. Theirs may well be an evil frame of mind (perhaps of a banal sort),
but it is clearly different from the lust for revenge and the craving for power
that so troubled Augustine.

Item ¢ should be considered with £, since they both involve a denial of
the active role of the responsible citizen in shaping defense policy and in mak-
ing decisions about the use of force. Some modern pacifists might see in this
denial evidence to support the claim that Christians should avoid the use of
violence. Without rejecting this line of reflection altogether (since I think an
aversion to violence is a humane and Christian attitude), I would point out
that Augustine’s position attempts to export responsibility for the violence
onto the accounts of higher powers (human or divine) and that he does this
in a way that does not conform to an awareness of “man come of age” and
that is at odds with the conceptions of human agency and moral responsi-
bility that are found in contemporary western cultures and in various libera-
tion movements. This is one issue where one could line up Jefferson, Kant,
Freud, and Marx along with Bonhoeffer, the Niebuhrs, Vatican II, and Gu-
tierrez in united opposition to Augustine. The turn to authority and the ex-
pectation of individual passivity can be used both for and against violence,
for and against a particular order of things. But one of their main uses in
military contexts is to create an overwhelming presumption against selective
conscientious objection, a possibility which has to be kept open by any form
of just war theory that is to be credible and applicable in an open society.

D. The divided epistemological stance which both affirms the clear supe-
riority of spiritual goods and professes a certain agnosticism about whether
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certain worldly goods are really worthwhile or worth fighting for has figured
prominently in traditional appeals to accept the providential ordering of things
even when they go badly for us in worldly terms. “We have not a lasting city.”
“All things work together unto good for those who love God.” Taken by it-
self, this line of reflection can form part of a pacifist acceptance of earthly
evils, or it can serve (as in Augustine’s position) to discredit the use of vio-
lence to defend one’s interests and earthly values (including one’s life). This
is a familiar and important part of the Christian’s dealing with the world
in a spirit of trust and is an important aspect of conversion from the pursuit
of worldly goods to the spiritual values of charity and union with God. But
it encounters two major difficulties in contemporary discussion. The first is
political and in one sense peripheral from a Christian point of view. It is that
national decisions in a country such as ours cannot for a number of reasons,
both practical and theoretical, be based on Christian conversion or on ap-
peals to transcendent religious values. The second difficulty has to do with
the sharp dualism between spiritual and earthly in being, in knowing, and
in valuing which this approach expresses. This approach is widely regarded
as wrongheaded in a number of different areas of life (the meaning of sex-
uality, the effects of poverty and material deprivation, personality develop-
ment, and cognitive theory, to name a few). In a more explicitly theological
response, one can argue that this spiritual line of reflection causes us to mis-
understand our nature as incarnate beings that have to realize spiritual values
in a material environment of which we ourselves are part and that Augus-
tine’s dualism is unfaithful to the Biblical anthropology and relies on Greek
categories of soul and body. The turn away from dualism is sufficiently per-
vasive in our culture and in our theology that dualistic appeals to spiritual
values are likely to encounter resistance from intellectual criticism as well as
from weakness of will.
. E. Augustine’s interpretation of evangelical norms in terms of interior at-
titudes rather than overt actions has the attraction of avoiding a constricting
literalism but threatens to sever the connection between virtuous attitude and
right action. While no important virtuous disposition can be identified with
a single type of action or even with a list of types of actions, virtues and
interior dispositions, if really possessed and effective, must make some dif-
ference in the conduct of one’s life and in one’s public behavior. Giving up
this connection is both a misunderstanding of our psychology and an invita-
tion to self-deception. Part of Augustine’s difficulty here is that he is reluc-
tant to say that turning the other cheek may in some cases be a wrong or
inappropriate action, even when this would be the clearer and simpler state-
ment of his view. Another part of the problem is the ambivalence that is in-
herent in any Christian acceptance of justified violence. Even when a Chris-
tian judges in good conscience that recourse to violence is necessary and
justifiable, the presence of conflicting attitudes for and against the violence
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is appropriate. Such conflicts can be quite painful, and we have a variety of
ways of handling or evading them. But to act on one attitude (whether it leads
toward or away from violence) does not destroy the contrary attitude. This
is a valuable point in Augustine’s contrast between attitude and action. Just
how close a concord there can be between the norms of the Sermon on the
Mount and the actions of Christians remains problematic, even when we agree
that there should be conformity between evangelical norms and our inner
attitudes as well as between our inner attitudes and our outer actions. It is
characteristic of many contemporary Christian pacifists to desire that this
conformity be both close and transparent; this desire is manifest in their con-
cern for the symbolic and witness value of what they do and in the content
of their appeals to their fellow Christians.

Item f has already been considered in connection with c. It is a point that
divides Augustine’s position from activist and participatory forms of politi-
cal theology currently dominant in the Third World and broadly influential
in the First World.

G. Augustine’s use of New Testament texts to legitimate military service
shows a certain literalist ingenuity and a tendency to rely on inferences from
particular texts (such as Jesus’ praise of the centurion) rather than to argue
the issues in terms of a Biblical perspective which, in the strategy of modern
scholarship, is historically recoverable in part, demonstrably beyond recovery
in part, and inconclusively but suggestively normative for us. The biblical
issue on which Augustine may have the most to offer us is the defense of
the Hebrew Bible against Manichean discrediting. A crucial point with regard
to war (and a number of other social institutions and practices) is the ques-
tion of the weight to be given to normative positions assumed or defended
in the Old Testament.

H. Augustine’s analogical conception of peace as order, which we have
already considered earlier, presents both possibilities for justifying the use
of force as a means of maintaining order and preventing chaos (recognized
by Augustine) and as an instrument for bringing about new forms of order
(generally not recognized or approved by Augustine, except when he touches
on the topic of religious coercion).

This contemporary overview of the elements that constitute Augustine’s
position on the just war may well appear sketchy and inconclusive. This partly
reflects the limitations of this paper, but it is also a consequence of the am-
bivalence and complexity of Augustine’s own position. There are a number
of different ways of combining and developing these different elements. Thus,
to put the matter very roughly and schematically, the various elements could
be put together in support of a just war position or a holy war position or
a pacifist position. For instance, emphasizing a, ¢, and d could well produce
a very ambitious conception of war as divinely ordained punishment for vio-
lations of moral order. Similarly, b, d, and f could be combined to produce
a passive and other-worldly form of pacifism.
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The contemporary point of focusing on the discrete elements in Augus-
tine’s theory is not to resolve the dispute between pacifism and just war the-
"ory or to suggest new conclusions, but rather to make more explicit the range
of considerations (theological, anthropological, and ethical) that Augustine
and other theological and philosophical theorists of just war bring to these
issues, to make more clear to ourselves some of the reasons why we find their
positions satisfactory or unsatisfactory, and to suggest to ourselves that there
may be less than perfect harmony among the various elements of our own
position. For instance, we may be arguing for pacifism on the basis of an
assessment of the evil of war which is much less spiritual than Augustine’s,
and of a reading of human nature which is less dualistic and more optimistic
than his, and of a conception of society which is more individualistic and
more participatory than his. Such a set of views will give us a different set
of problems and opportunities in the argument. But our sense of these prob-
lems and opportunities and of the complex ways in which a variety of human
religions and intellectual concerns come together to shape the positions that
we adopt on the momentous questions of peace and war can only be deep-
ened and enriched by the study of the history of Christian thought and prac-
tice in the making of war and the making of peace. '
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just:fying military force, as do standard accounts of the Prophet’s life
and work. In the context of struggle between the early Muslims and
their Qurayshi opponents, these sources suggest a developing sense
that fighting is an appropriate means by which Muslims should seek
to secure the right to order life according to divine directives. The
notion of a just war is therefore an aspect of the foundational narra-

tive of Islam.!

Similarly, we know that questions about the justice of fighting
emerged in the context of the early conquests or campaigns to “open”
neighboring territories to Islamic governance. The notion of the
Prophet’s letter to the rulers of Byzantium and other empires of late
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98 ++ ARGUING THE JUST WAR IN ISLAM

antiquity is instructive in this regard, as are the stories of arguments
between °Ali and others regarding the proper mode of response to
Mu‘awiya, the Kharijites, and other perpetrators of civil strife. Many
of the texts cited as precedents in the developing discourse associ-
ated with Shari‘a reasoning are in fact reports of actions taken, or of
arguments confirmed or denied, in relation to the justification and

conduct of war in this early period of Muslim expansion and self-
definition. The brief chapter on jihad in the Muwatta of Malik ibn
Anas is instructive.? It contains a collection of reports regarding the
example set by the Prophet and his companions. Topics range from

ghts 1hé3cause of the Lord may

@g@@ and is not weary of prayer
| the fighting.”? Endurance or per-

The Prophet of God said: “One who spends his wealth in
the cause of the Lord will be called on at the gate of
heaven—O servant of God, this is bliss!” The man of prayer
will be admitted from the prayer gate, the man of fight-
ing will be admitted from the fighting gate, and the man of
fasting from the gate of fasting.” Abu Bakr al-Siddiq said:
“Prophet of God, for a man who is called from one gate,
there would be no trouble, but would there be one who is
called from all the gates?” The Prophet of God said: “Yes,
and I would hope you would be among them.™
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Such texts provided the material for the more developed treatises
of the Iraqi school. Of these, Abu Yusuf’s “Book on the Land Tax,”
which deals with questions arising from the administration of con-
quered territories, seems to be the earliest. For our purposes, al-
Shaybani’s “Book of the Foundations,” and within that work, the
chapters on al-siyar, are more interesting and worthy of sustained
analysis.’

From the outset it is clear that al-Shaybani’s text approaches the
question of war in connection with broader issues of political ethics.
The term siyar, for example, means “movements.” The movements in
question are those between and within two broadly defined poli

| ed according to their participation in
f these defined by its relatlon to Islam The

#a, vanamly Christians and Jews, though other groups could
come under this category), “rebels” (bughat, indicating groups of
Muslims dissenting from the policy of the established leadership),
“apostates” (al-murtadd, meaning those who were once Muslims but
have in some way disassociated themselves from the true faith), and
“brigands” (muharibun, indicating criminals who prey off ordinary
people and live as “highwaymen”). In the territory of war, the over-
arching category is harbi (roughly, “war person”). Subcategories, for
example women, children, the elderly, or, in some cases, Muslims re-
siding in the territory of war, are referred to in discussions of the
means of war, especially with respect to the protection of noncom-
batants. Al-Shaybani and his colleagues are thus concerned with
the justification and conduct of war in the context of the kind of
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100 +» ARGUING THE JUST WAR IN ISLAM

political-territorial arrangement outlined in previous chapters. Their
judgments are developed in response to questions like “What is the
proper behavior for Muslim fighters who cross into the territory of
war?” or “What is the appropriate way to respond to Muslim rebels?”

War is a means to a political end, which is the establishment and
governance of a political-territorial association governed by Islam.
We may take this further: the establishment of an Islamic state is it-
self a means by which the Muslim community can carry out its di-
vinely mandated mission of calling humanity to the relationship
with God signified by submission, al-islam. In this connection, war
is a means to a political end (establishing an Islamic state), whic

Islam). This approach suggests that there is nothing %’ i
good or bad about war in itself. It is a me

forces—first, to those in command, and through them, to all mem-
bers of the army. The text establishes precedents to which everyone
subsequently engaged in the practice of Shari‘a reasoning about war
will recur.

Whenever God’s Messenger sent forth an army or a detach-
ment, he charged its commander personally to fear God, the
Most High, and he enjoined the Muslims who were with
him to do good.

He said:

Fight in the name of God and in the path of God. Fight
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the mukaffirun [ingrates, unbelievers]. Do not cheat or com-
mit treachery, and do not mutilate anyone or kill children.
Whenever you meet the mushrikun [idolaters], invite them
to accept Islam. If they do, accept it and let them alone. You
should then invite them to move from their territory to the
territory of the émigrés. If they do so, accept it and leave
them alone. Otherwise, they should be informed that they
will be in the same condition as the Muslim nomads in that
they are subject to God’s orders as Muslims, but will receive
no share of the spoil of war. If they refuse, then call upon
them to pay tribute. If they do, accept it and leave them
alone. If you besiege the inhabitants of a fortress or a tow

and they try to get you to let them surrender onw%?e

names or the names of your fathers. For if
ould ever break it, it would be an easier matter if it
Wivere in the names of you or your fathers.®

There is much to learn from this text, which is basic to all Shari‘a
reasoning on the topic of war. In it, for example, al-Shaybani and
others found precedent for limiting the right of war to the head of
state. Muhammad, as W. M. Watt’s biographical study suggests, was
both prophet and statesman.” Scholars in the Shari‘a tradition saw in
this report an example of his statesmanship, which was to be fol-
lowed by those who succeeded him in the office of khalifa.

Resort to war requires an order from a legitimate authority. It also
requires a just cause and righteous intention. So scholars in the
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102 +« ARGUING THE JUST WAR IN ISLAM

Shari‘a tradition understood, as the words attributed to the Prophet
echoed in their minds: “Fight in the name of God and in the path of
God. Fight the mukaffirun.” The purpose of war is the establishment
and governance of an Islamic state. That state, in turn, finds its pur-
pose in connection with the Muslim community’s mission of calling
human beings to Islam. A just war must be tied to these purposes.
And those authorizing it show that their intention is consistent in
this regard by carrying out a specific protocol, namely, the issuing of
an invitation to the enemy.

One might well ask how the “enemy” is identified. The Prophet’s
statements seem to characterlze them as mukajﬁrun, Wthh hte y

lﬁﬁrﬁ%

i often be:

he meaning of “polytheists.”

nsiderable limitation regarding resort

%ﬁ

ﬁcally does not include Jews and

issued, unless and until they pay tribute and thus come under the
sway of Islam as protected people. Thus practitioners of Shari‘a rea-
soning would find just cause for war in the fact that a given people
refused the invitation of the Muslims to accept Islam or to pay trib-
ute and come under the protection of the Islamic state.

The procedures outlined in this report establish a notion of war as
a means of pursuing goals considered legitimate. The nature of the
invitation makes it clear that war is not the first or primary means
recommended for pursuing these goals. Fighting is prescribed only
when other means have failed. Although this formula is not a precise
equivalent of the Western just-war criterion of “last resort,” it is nev-
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ertheless an indication that resort to war must follow an attempt to
pursue legitimate goals by nonlethal means. Thus the tradition of
Shari‘a reasoning already provides an equivalent to the just-war cri-
teria of legitimate authority, just cause, righteous intention, and (at
least) “timely” resort.®* We might also see in the overarching purpose
of establishing and maintaining an Islamic state something equiva-
lent to the just-war criterion of “aim of peace.” Proportionality and
reasonable hope of success, by which just-war tradition instructed
those deliberating about resort to war to make a good-faith effort to
estimate the overall costs and benefits of fighting in particular cases,
do not show up, at least in this report. i
The preoccupation of the report is of course with those w

erms of obligations estab-

}f
ple, is
¢

cﬁt? d peoples Vlolate their obhgatlons,

a %ﬁ%ﬁaﬁr of the Muslims is justified in disciplining them.’
Again ifftebels rise up against the state, fighting can be justified.’® In
p ag ghting )

cither case, the overarching purpose of fighting is to restore peace,
order, and justice to the territory of Islam. Protected peoples are to
be returned to their rightful status. The notion that rebels are to be
reconciled implies that war not only is a means of discipline, but is
to be conducted in such a way that any legitimate grievances of the
rebels have may be redressed. In the somewhat different case of
apostates, the point is to return those who have deserted it to the
way of Islam or, failing success in the matter, to prevent injustice by
killing them.!! Similarly, in the case of highwaymen the objective is
the security of the territory of Islam and its residents, and the ruler is
justified in undertaking those measures necessary to protect it.!> In
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104 ++ ARGUING THE JUST WAR IN ISLAM

an interesting demonstration of confidence, al-Shaybani and his col-
leagues do not address the question of fighting in response to an en-
emy invasion.

Right authority, just cause, and other criteria already mentioned
are not the only measures of justice in war, of course. It is note-
worthy that the prophetic dicta also include matters related to law-
fulness in the conduct of war. In particular, the saying of the Prophet
includes prohibitions on cheating, treachery, mutilation, ‘and the
killing of children. This saying, along with other reports of the
Prophet’s practice, gave rise to more extensive restrictions on target-
ing that should be seen as analogous to the just-war tradition’s con:

fair dealing in the distribution of booty and

ing agréements. As mediated by

lected judgments, it is important to remember their role as advisers
at the Abbasid court, which explains their preoccupation with mat-
ters of administration. The following account of an exchange be-
tween two of the early masters of al-Shaybani’s school is typical:

Abu Yusuf said: T asked Abu Hanifa concerning the food
and fodder that may be found in the spoil and whether a
warrior in need may take from that spoil any of the food for
himself and fodder for his mount.

Abu Hanifa replied: No harm in all that.!?

Such questions have little to do with the concerns of modern mili-
tary thinking. They are connected with the questions of the early
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Hanafi jurists, however, because of their focus on movements be-
tween the territories of Islam and territories of war, and probably
also because of movements in Muslim military organization in the
direction of a professional army.!* The question emerges in connec-
tion with the repeated consensus of the school that booty should be
divided only after its return to the territory of Islam. Such judgments
attempt to ensure a just distribution of the booty, and also to keep
the troops focused on their military task.

In dealing with the conduct of Muslim fighters in enemy territory,
however, al-Shaybani and others addressed several questions of di-
rect relevance to our concerns. Thus we read the following;

If the army attacks the territory of war and it is a territo

mendable if the army renews Ebﬁ% (mvn
do $o it is not wrongﬁ;&%e ‘4% ﬂ T the attack by
issible to burn fortifications

ing | ﬁ.wé use and righteous intention. It also reveals much regard-
ing the overarching religious and political purposes that war is sup-
posed to serve, and places war within a hierarchy of means to be
deployed in pursuit of those purposes. Here we are to envision a
case in which hostilities have begun. An invitation having been given
and refused, the enemy is tasting the steel of the Muslims. Should
the Muslims now renew the invitation, giving the enemy a second
chance to submit, or should fighting be carried to a conclusion—
as al-Shaybani seems to assume, a conclusion that involves decisive
victory for the Muslims? The judgment is in the nature of a recom-
mendation: renewal of the invitation would be a good thing but
is not required. Commanders in the field have discretion in this

matter.
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106 +» ARGUING THE JUST WAR IN ISLAM

The second sentence, however, moves in a direction not covered
by the Prophet’s statements. Here scholars directly address the ques-
tion of military means, and they do so in ways that give a great deal
of latitude to the fighters. The army may fight by night or by day—
the former likely involving a greater risk of injury or death to the
Muslim fighters, as well as to certain people on the enemy side who
fall into the category of noncombatants. Similarly, the army may uti-
lize tactics that increase the potential for injury, specifically burning
fortifications with fire or inundating them with water.

Throughout, the text reveals a strong inclination toward a posi-

B

willing to grant wide latitude to commands 15,

of appropriate means.- Such lati%ﬁﬁ"ﬁ

Prophet’s dicta are clear 7€gdtding ch
i . .

of child

W Il ination
course. The

are immune from direct attack.!s In addition, the text indicates a
concern regarding the presence, or even the possible presence, of
Muslims in enemy territory—a condition that must have been ubig-
uitous along the border between their respective territories, where
Muslim and Byzantine forces often took turns conquering and re-
conquering particular towns and regions.!” Muslims in the midst of
the enemy are also presumed “innocent,” and thus immune from di-
rect attack, for the lives and property of Muslims had been consid-
ered inviolable from the earliest times. Direct and intentional target-
ing of any of these categories of people violates an express directive
of the Prophet, or a legitimate extension of that directive. It also in-
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volves dishonor to fighters, who win their reputation in direct en-
gagement with other fighters. As the Qur’an has it (2:190):

Fight in the path of God

Those who are fighting you;

But do not exceed the bounds.

God does not approve the transgressors.

“Do not exceed the bounds”; even in the revealed text, the reference
is to a warriors’ code. Now al-Shaybani and his colleagues, guided by
the example of the Prophet and his companions, must elabor

such a code for their day.
As they do so, their judgments indicate both their a

k@x eplied Yes, I would approve of doing all of that to
‘them.

I asked: Would the same be true if those people have
among them Muslim prisoners of war or Muslim merchants?

He replied: Yes, even if they had Muslims among them,
there would be no harm to do all of that to them.

I asked: Why?

He replied: If the Muslims stopped attacking the inhabit-
ants of the territory of war for any of the reasons that you
have stated, they would be unable to go to war at all, for
there is no city in the territory of war in which there is no
one at all of these you have mentioned.!®

EBSCO Publishing : eBook Collection (EBSCOhost) - printed on 1/6/2014 9:52 AM via HAMILTON COLLEGE
AN: 282556 ; Kelsay, John.; Arguing the Just War in Islam
Account: 58427454



Copyright © 2009. Harvard University Press. All rights reserved. May not be reproduced in any form without permission from the publisher, except fair uses permitted

under U.S. or applicable copyright taw.

108 + ARGUING THE JUST WAR IN ISLAM

One who fights should employ the means necessary to win—or so it
would seem, given the final statement in this sequence of judgments.

That is not all there is to it, however. In just-war tradition, mili-
tary policy can be highly realistic even while adhering faithfully to
the guidelines indicated by the just-war criterion of discrimination
or noncombatant immunity. As more than one interpreter suggests,
the idea is that noncombatants are immune from attacks that are di-
rect and intentional, but they cannot be immune from any harm
whatsoever. An attack that is legitimate, in the sense that it is directly
intended as a strike against the enemy’s ability to fight, may result in
the deaths of noncombatants. This outcome may be purely acciden-
tal, such as when a child happens to wander by a military targ
is caught in the crossfire. It may also be foreseeable ‘

civilian population. In this case

rect or secondary (in the senseio
deployment of m e essaryg

abﬂlfy holds so long as the incidence of unintended, collateral dam-

age is proportionate with the military objective.
Given this line of thinking, it is not surprising to read:

I asked: If the Muslims besieged a city and its people posi-
tioned behind the walls shielded themselves with Muslim
children, would it be permissible for the Muslim fighters to
attack them with arrows and hurling machines?

He replied: Yes, but the warriors should aim at the inhab-
itants of the territory of war and not the Muslim children.

I asked: Would it be permissible for the Muslims to attack
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them with swords and lances if the children were not inten-
tionally aimed at?

He replied: Yes.

I asked: If the Muslim warriors attack with hurling ma-
chines and arrows, flood cities with water or burn them
with fire, thereby killing Muslim children or men, or enemy
women, old men, blind, crippled, or lunatic persons, would
the warriors be liable for blood money or acts of expiation?

He replied: They would be liable neither for blood money
nor for acts of expiation.!

The reasoning is quite reminiscent of Western just-war traditios

its approach to collateral damage. One would be quite w; e
case of just war or of Shari‘a reasoning, to ¢ h ;
gating respect for the immunity ) .[he point is that

the attacks are not direc tent

] those engaging in them would need to
is, al-Shaybani and his colleagues are best

establish norms appropriate to the conduct of a professional army.
The judgments advanced by al-Shaybani became part of a histori-
cal deposit with which subsequent generations had to deal. Not
all later practitioners of Shari‘a reasoning agreed with al-Shaybani.
Even the title of a text written by the great al-Tabari (d. 923), the
“Book of the Disagreement of the Practitioners of Figh on the Jihad
and the Tax [imposed on conquered peoples]” (Kitab al-Ikhtilaf al-
Fuqaha fi al-jihad wa “I-jizya’), indicates the conversational nature of
the discipline. Shari‘a reasoning about war constituted a lively dis-
course, in which there could be considerable disagreement about the
administrative matters so important to al-Shaybani and his col-
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110 ++ ARGUING THE JUST WAR IN ISLAM

leagues. There could even be disagreement over whether soldiers
who participated in an action in which noncombatants were unin-
tentionally killed should perform acts of expiation, or over the pre-
cise categories of people who belonged to the class of noncomba-
tants.? '
In Shari‘a reasoning, it is best to think of judgments like those of
al-Shaybani as precedents. As recent debates in American constitu-
tional law show, the status of precedent in legal reasoning can be
contentious. That seems the case with Shari‘a reasoning as well, with
some opting for a stronger, some for a weaker notion of precedent. It
is clear, however, that the notion of Shari‘a reasoning requires a b

=
@ﬁlph appoints a governor of a province or city,
: ﬁ?ters jurisdiction may be either general and unre-
“stricted or special and restricted. General governorship is
of two kinds: regular (by recruitment), in which appoint-
ment is made by the sovereign’s free choice; and usurped, in
which the appointment is made through coercion . . .
Governorship by usurpation is coercion in the sense that
its holder acquires by force certain districts over which the
Caliph gives him a decree of appointment, assigning him
their management and the maintenance of public order
therein. By seizing power, the governor becomes an inde-
pendent and exclusive controller of political matters and ad-
ministration, while the Caliph, by his permission, becomes
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the implementer of the dictates of religion, thus transform-
ing unlawfulness into legality, and the forbidden into the le-
gitimate. Although by doing so he does not adhere closely to
the conventions of appointment in respect of conditions
and procedures, his action upholds the canon law and its
provisions in ways that are too important to be disregarded.
Thus, decisions that would normally be unacceptable in reg-
ular appointment based on choice are permissible under
usurpation and necessity, owing to the difference between
ability and incapacity.?!

(that is, there cannot be two legitimate rulés
different cities); and that the per i 4 [ I
-
nt b

clan into which

tlﬁﬁﬁto h

( c%iﬁ

given ot

tion held by the various Shi‘i groups. Al-Mawardi further stipulates
that the ruler may be either designated by his predecessor or chosen
by electors. The latter may be any of the number of Muslims who are
truthful, who possess knowledge of the required characteristics of
the ruler, and whose prudence and wisdom make it likely that they
will choose the right person. As a matter of custom, he writes, this
role usually falls to the leading citizens of the capital of the territory
of Islam.

Thus far, there is nothing controversial about al-Mawardi’s argu-
ment. Indeed, it reflects the standard presentation of Abbasid impe-
rial practice. Similarly, when al-Mawardi comments on “the minis-
try” (al-wizara), noting that appointment to this office is the right of
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the sovereign ruler and that appointment may constitute the minis-
ter’s authority as “delegated” or “executive,” he seems to reflect the
standing practice of the Abbasid court. No ruler is able to administer
the day-to-day affairs of a far-flung empire; the Abbasid caliphs
tended to assign many of these tasks to court advisers, the most au-
thoritative of whom held positions as ministers. “Delegated” author-
ity of a minister, al-Mawardi says, suggests greater independence;
“executive” authority indicates that the ruler himself is setting policy
and restricting ministerial practice to carrying out his orders.

It is in the comments on “governors” that al-Mawardi’s reasoning
becomes creative. Many, perhaps most, commentators read his no-

as ajg;nts of the Abbasid court. However irregular such a strategy
may seem, he writes, a caliph who acts in this way “upholds the
Shari‘a and its provisions in ways that are too important to be disre-
garded” In effect, the ruler “delegates” authority to the usurping
governor. The latter thereby achieves legitimation, and the former
hopes to preserve the unity of Islam, as is his charge. Governors
must therefore “uphold the office of the sovereign [the caliph] as a
vicar of prophecy and manager of religious affairs, in order to fulfill
the legal requirement of ensuring its existence and preserving the
rights arising therefrom.”? Insofar as the usurper lacks formal quali-
fications, “it is up to the Caliph to sanction his appointment as a
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means of winning him over and putting an end to his disobedience
and intransigence.”? In certain conditions, the caliph may even ap-
point a minister to work with the usurper and to exercise executive
power.

With respect to war, al-Mawardi’s judgment legitimating gover-
norship by usurpation is a crucial modification in the notion of
right authority. “General” governorship, in particular, comes with
full power to make war.?’ There is a sense in which one who seizes
power becomes the caliph’s designated minister for political and mil-
itary affairs. After al-Mawardi’s time (and even, to some extent, dur-
ing his lifetime) leaders of the Seljuq Turks played such a role, ho

with the Abbasid caliphs’ role as guardlan of Islam. 26111*1]@
If general governorshlp comes w1th the il P %ﬁﬂ to

it” and “those whom the call to Islam has not reached.”” The former
are subject to attack or the threat of attack at any time, depending on
the commander’s sense of what is best. The latter, of whom there
would be “very few today on account of the victory the Almighty has
accorded His Prophet’s mission, unless there be nations unknown to
us beyond the Turks and Greeks we meet in eastern deserts and re-
mote western areas,” cannot be subjected to a surprise attack.?® The
Prophet stipulated that an invitation is required before fighting. For
al-Mawardi, such an invitation includes the presentation of material
intended to persuade the unbelievers of the truth of Islam: “making
the Prophet’s miracles known to them, and informing them of such
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arguments as would make them to respond favorably.”* In a style in-
dicative of the conversational nature of Shari‘a reasoning, he notes
that, should a commander (improperly) initiate fighting without
making an attempt to persuade such an uninformed enemy about
the truth of Islam, “he will owe them blood-money, which, accord-
ing to the more correct view in the Shafi‘i school, is equal to that due
to Muslims, although it has been suggested that it should be the
same as the various amounts of compensation paid to the heathens
according to their different beliefs. Abu Hanifa has, on the other
hand, said: ‘There is no compensation for killing them, and their
lives are to be taken freely.”** One must cite precedents in Shari‘a

reasoning; one need not follow each and all.
“Killing women and children is not permitted in

against killing them .

kllhng of servants and sl ,
delimiting the range of legiti-
t&;ﬁ&ard the 1dent1ﬁcat10n of a general

pro?écted groups. Rather, these persons are listed because, as a gen-
eral matter, they “do not fight.” Indeed, if women or children do take
up arms, they “should be fought and killed,” albeit in ways that
maintain honor.>? In some ways al-Mawardi’s account of the limits
placed on just killing is more stringent than that of al-Shaybani and
his colleagues. Al-Mawardi argues that Muslim fighters faced with an
enemy that shields itself with Muslims should stop killing; if the
Muslim fighters find it impossible to continue without killing the
Muslim shields, they should stop attacking. Should the enemy take
advantage of this proscription, surrounding the Muslim army while
still protecting itself with Muslim hostages, the Muslim fighters
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should defend themselves, trying all the while to avoid killing their
co-religionists; if one of the hostages is killed, the killer must pay
blood money and/or make expiation, depending on whether he knew
the religious identity of the one killed.**

Al-Mawardi shows both the continuity and change characteristic
of Shari‘a reasoning about war. Subsequent writers provide further
illustration. Shortly after al-Mawardi’s death in 1058, for example,
al-Sulami of Damascus (d. 1106) produced the Kitab al-Jihad (Book
on Armed Struggle). Al-Sulami was not and is not widely known for
his practice of Shari‘a reasoning; he was evidently an instructor in
Arabic language and letters at the Grand Mosque in his home ¢

ce of Shari‘a reasoning.?*

For ou q&g,uﬁfarly striking that al-Sulami’s preoc-
cuf%’n i f&ﬁve or “imposed” war. Al-Shaybani and other

afl rists seem entirely unconcerned about fighting in a
, %e;éhﬁed by the success of an external, non-Muslim enemy in
occfipying Muslim territory. For al-Shaybani and his colleagues, the
focus of war with non-Muslims had to do with the ways Muslim
fighters should conduct themselves during an incursion into enemy
territory. Similarly, al-Mawardi’s preoccupation is with the rights
and wrongs of war aimed at expanding the territory in which Islam
is established. His brief mention of the right of a governor “with
limited powers” whose province is located on the border between the
territory of Islam and the territory of war to fight non-Muslims if
they strike first, and without obtaining the caliph’s authorization, is

con

exceptional .’
With al-Sulami, we have a different idea, and a different context:
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the Crusades. Specifically, he writes in response to the First Crusade,
which by 1099 yielded Christian control of Jerusalem, as well as sig-
nificant portions of greater Syria.*¢ Al-Sulami argues that the duty to
extend the territory of Islam, expressed at least through an annual
expedition organized and led by the ruler, was established by the
Prophet and the early caliphs. Subsequent rulers followed this cus-
tom, until a particular caliph (unnamed in the text) failed to carry
through, either through simple neglect or for reasons of state. There-
after others failed in the custom for similar reasons. The incursions
of Franks into Islamic territory are a judgment of God, executed in
response to this sin of omission. And now, al-Sulami says, Muslim:

notes that the raising of an army for purpo:

s

n of the Mus-

ditions into enemy territory is the i
it becomes the

from al-Ghazali (d. 1111), the greatest scholar of his day, al-Sulami
goes on to stipulate that if a town in, say, Syria is attacked by the
Franks and cannot defend itself, all the other (Muslim) cities of the
region are obligated to come to its aid. Supporting and extending his
argument with additional Shari‘a references, he concludes with the
judgment that “the Book [the Qur’an], the example of the Prophet,
and the consensus [of representative practitioners of Shari‘a reason-
ing] with respect to the community’s obligation to fight makes clear
that in cases of necessity, this duty becomes one of the individual
duties.”?” As the last reference makes clear, al-Sulami’s judgment is
that in the type of context he describes, the duty to fight is like the
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duty of fasting. Only those unable by reason of sickness or other in-
capacity may be excused from its performance.

It seems unlikely that al-Sulami was the first to argue in this way.
However, the precedents he cites do not say precisely that fight-
ing becomes an “individual duty” Rather, they suggest that those
who are “distant” from the affected area are called to step forward
and give aid. Just how much distance there is between this and al-
Sulami’s judgment that the incursions of the Franks make fighting
an individual duty is a matter in need of further exploration.

In any case, by the time one gets to the work of Ibn Taymiyya (d.
1328), reference to fighting as an individual duty in circumstances 0f
emergency seems to come easily. If, he writes, the enemy attacksit e

fmethﬂrench (627), when the Muslims in Medina

the siege'was broken, and fighting involved pursuit of the enemy, a
different set of judgments prevailed. Ibn Taymiyya writes that the
defense of Medina “was a war to defend the religion, the family hon-
our and the lives [of community members]; an obligatory fighting
. [Pursuit of the enemy following the siege] was voluntary fighting
to increase the prestige of the religion and frighten the enemy.”*
Different circumstances suggest distinctive judgments about the
nature of the duty to fight. Do they suggest distinctive rules? The an-
swetr, it seems, is no. Those who “do not constitute a defensive or of-
fensive power, like the women, the children, the monks, old people,
the blind and the permanently disabled should not be fought.”# This
general rule is supported as the consensus of the Muslims, the exam-

EBSCO Publishing : eBook Collection (EBSCOhost) - printed on 1/6/2014 9:52 AM via HAMILTON COLLEGE
AN: 282556 ; Kelsay, John.; Arguing the Just War in Islam
Account: s8427454



Copyright © 2009. Harvard University Press. All rights reserved. May not be reproduced in any form without permission from the publisher, except fair uses permitted

under U.S. or applicable copyright law.

118 « ARGUING THE JUST WAR IN ISLAM

ple of the Prophet, and Qur’an 2:190: “fight in the way of God
against those who fight against you, but do not commit aggres-
sion. Truly, God does not love those who commit aggression.” Ibn
Taymiyya comments that “we should only fight those who fight us, if
we really want the Religion of Allah to be victorious.”!

Ibn Taymiyya does suggest that noncombatants may forfeit their
protected status if they “carry on a kind of fighting with words” or
serve as spies, provide transport for munitions, or in other ways par-
ticipate more directly in the enemy war effort. Earlier writers had
typically stipulated that women, children, and others moved to com-
batant status if and when they took up arms. The principle, in eithe

)

attack by Muslim forces.*?
This matter brings us to an
view as a special focus o

ng z at-alms and the Kharijites”* The case of

apostates (al-murtadd) and rebels (al-bughat). Discussion of the rules
governing fighting against these groups was an established practice
of Shari‘a reasoning. Al-Shaybani and his colleagues discussed the
matter, as we have seen. Apostates were understood along the lines of
the precedent attributed to Abu Bakr, discussed in Chapter 1. Having
received a communication from a particular group regarding its in-
tention to maintain faith in God and God’s Prophet, but to forgo
payment of al-zakat to the common treasury, Abu Bakr declared his
intention to fight in order to compel obedience. Al-zakat, he said,
was not optional for Muslims. Believers must contribute to the com-
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mon treasury, administered by a legitimate authority. Those who re-
fused to do so had “turned” (the literal meaning of al-murtadd)
away from the faith, even if they continued to recite the basic creed
and to perform obligatory prayers. Ibn Taymiyya is consistent with
his predecessors on this matter, even in his discussion of “the preacher
of heresy contrary to the teachings of the Book and the Sunna.”* In
either case, the wrong has to do with public departure from Islam, as
established and protected by a legitimate authority. Such wrongs are
connected with Qur’an 2:214 and other texts that stipulate that fitna,
or civil strife, is more blameworthy than the shedding of blood.
Similarly with rebels. The Kharijites, whom Ibn Taymiyya m

a mixture of persuasion and force, the goal belng to limit the dam-
age done by this group of “irregular fighters” while at the same time
hoping for reconciliation. Over time the Kharijites became a stan-
dard reference for those who, while well-motivated, committed acts
that did more harm than good. In justifying fighting against such
persons, Ibn Taymiyya again was consistent with Shari‘a precedent.

It is the duty of a Muslim ruler to establish and protect the practice

of Islam. Such a ruler does not use military force to make new con-
verts. Rather, the ruler fights to extend or protect the hegemony
of Islamic values in what one might call “geopolitical space.” Even
within that space, fighting is not authorized to force conversion. As
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Ibn Taymiyya writes, the protected peoples (ahl al-dhimma), for ex-
ample Jews and Christians living under Muslim rule, may be fought
only if they violate the terms of their treaty with the Muslim ruler.
Their difference in religion is not itself a justification for fighting.4

Force is authorized, however, to protect the establishment of Is-
lam. So apostates and rebels are seen as a greater threat than those
unbelievers who live outside the boundaries of the Islamic state. A
legitimate ruler is authorized, even required, to use force to limit the
ability of such groups to “spread corruption in the earth” (Qur’an
5:33).

Thus far Ibn Taymiyya seems consistent with his predecessors:

indicative of this concern, as are nuinero i cts andiformal Shari‘a
n.
opinions about the dangqgf/ﬁ?\% c{%pa?t from true Islam.*

Shari‘a authorities disagree. If refusal is accompanied by explicit
statements to the effect that regulations established by Shari‘a rea-
soning do not hold, the person is simply an unbeliever. In any case,
however, punishment does not rise to the level of fighting unless de-
parture from duty is accompanied by armed resistance. If such resis-
tance is present, then punishment with fighting is necessary. De-
pending on the circumstance, participation in fighting to discipline
those who have departed from their duties may be a matter for the
standing army, or it may be an individual duty incumbent on each
and every Muslim.¥

Ibn Taymiyya’s zeal for purity in Islamic practice may or may
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not involve an expansion of the typical concerns of Shari‘a reason-
ing. Where he does seem a bit different from his predecessors is in
his construal of the relations between rulers and subjects. For Ibn
Taymiyya, these are reciprocal. Rulers owe it to their subjects to pro-
vide leadership, to govern wisely, to establish institutions that will
ensure that subjects understand their duties and are encouraged to
fulfill them.

Subjects owe obedience; this is a standard judgment of Shari‘a
reasoning. At some times and in some places subjects are compelled
to “omit to obey,” as when a ruler commands something contrary to
the Qur’an and the example of the Prophet. This again is standard%

gy

God’s law. Indeed Ibn Taymlyya presumesitl @&& |
and forblddmg Wrong is a task W which all Mu H%?ms have a part.
Vé?“@‘ﬁ p@&hc ofi a&w% rlghts and duties

from Islam in ways suggestive of apostasy, rebellion, or unbelief.
When this situation holds, who has the duty, and with it the right, of
punishing the ruler? The establishment of legitimate authority, Ibn
Taymiyya holds, is a requirement of the Shari‘a. Who will establish
such authority if and when those who hold the reins of power are
themselves corrupt?

It is difficult to see Ibn Taymiyya as a full-blown advocate of
just revolution. He wrote in a time when the unified caliphate pre-
sumed by his predecessors no longer existed. With the invasion
of the Mongols, the Abbasid caliphate proved unsustainable, even
in the special role envisioned by al-Mawardi. The Muslim state was
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in a time of transition, with competition between various claim-
ants to power. The Mamluk sultanate in Cairo was preeminent. The
Mongols themselves were in transition; having conquered large por-
tions of the territory of Islam, they appeared to be quintessential un-
believers. They were, however, in the process of converting to Islam,
and by the time of Ibn Taymiyya they governed their portion of the
territory of Islam by a kind of mixed legal regime. Judgments associ-
ated with the Shari‘a were set alongside those characteristic of the
Mongol code of honor. In this context, Ibn Taymiyya’s concerns

for pure Islamic practice seem to suggest the necessity of fighting
against the Mongols, and in certain opinions he appears to say that

war. As we have seen, the Shi‘i insistence that leadership rightly be-
longs to the designated leader or imam had implications for the
practice of Shari‘a reasoning—specifically, for the idea that the au-
thority of ahadith needed careful examination, since one could not
trust that people who rejected ‘Ali and his successors would faith-
fully transmit the sunna of the Prophet. Trustworthy or “sound” re-
ports were those transmitted by, or on the authority of, one or more
of the imams. Practically speaking, this meant that the biographies
of those mentioned as transmitters should be scrutinized, since even
the inclusion of the name of a designated imam rested on the wit-
ness of a subsequent reporter. Indeed, in the case of Twelver Shi‘ism,
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a small group of community leaders, noted for learning and piety,
came to serve as “deputies” of the Hidden Imam, and thus to func-
tion as authorities in his stead, albeit with certain restrictions tied to
the fact that, despite their standing as the imam’s representatives,
“they” were not “he.”

The role of the ‘ulama as, in some sense, deputies of the Twelfth
Imam is the topic of a wide-ranging study by Abdulaziz Sachedina,
The Just Ruler in Shi‘ite Islam.*® Sachedina shows that the precise di-
mensions of the authority attached to this designation are contro-
versial. Nevertheless, it is clear that the Shi‘i “ulama perceived them-

selves as adv1sers to rulers. In that capac1ty, they issued opinions

those wielding power.
: Mﬁ@ythls chapter,
c{o with limiting the
n to instances in which war

In connection with the Sunni pre

desérlbed above. Al-Hilli then makes clear, however, that he is de-
scribing the justification and conduct of fighting ordered by the des-
ignated leader, who, as the imam of his age, is protected from the
commission of serious sin, and thus knows when war is a proper
means of statecraft. In the absence of the designated leader, his dep-

uties are not authorized to carry out wars in which the intention is
to expand Islamic territory. The deputies’ authority is limited to situ-
ations in which the invasion or threat of invasion by a non-Muslim
power provides a context for “defensive” war.

In such a context, the normal rules governing the conduct of Mus-
lim forces hold. That is, those fighting in order to defend the terri-
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tory of Islam are to avoid directly targeting noncombatants, and to
use weapons and tactics that are proportionate to the task. If the
progress of enemy forces raises the specter of an emergency, then the
ruler, and with him the Shi‘i “ulasma, call for help from neighboring
Muslim rulers.

The Shi‘i trajectory, like the Sunni, thus establishes a set of prece-
dents for the justification and conduct of war. The distinctively Shi‘i
emphasis on leadership has important implications for the notion of
right authority, however. As in the case of Ibn Taymiyya’s writings,
the Shi‘i emphasis on leadership is critical for an understanding of
contemporary militancy, not least in the writings of the late Ayato

edents set by premodern scholars—

%@ur anic and Prophetlc precedents to which

cal life. And s0 Muslim arguments about war and politics in contem-
porary settings proceed just as they did in preceding centuries: by
asking “What guidance has God provided for the conduct of life?”
“What is the path that leads to refreshment” corresponding to the
example of the Prophet and the true nature of human beings?*
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